U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON. D.C.

DATE: July 13, 1993
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I N THE MATTER OF
U S. DEPARTMENT OF LABOR
V.

THE EMPLOYMENT AND TRAI NI NG
CONSORTI UM

BEFORE: THE SECRETARY OF LABCR

FI NAL ORDER DI SM SSI NG EXCEPTI ONS

This case arises under the Conprehensive Enploynment and
Training Act (CETA), 29 U S.C. §§ 801-999 (Supp. V 1981), ¥ and
its inplementing regulations, 20 CF.R Parts 675-680 (1990).
The Gant Oficer (GQ) filed exceptions to the Decision and
Oder (D. and 0.) of the Adm nistrative Law Judge (ALJ) insofar
as it held that $41,226.76 in costs disallowed by the GO would
be allowed. The ALJ upheld the disallowance of $1,971.02 in
m sspent CETA funds. The case was accepted for review in
accordance with 20 CF.R § 676.91(f).

The grantee, The Enpl oynent and Training Consortium has

requested that review be denied because the G.0.'s exceptions

V CETA was repeal ed effective October 12, 1982. The
repl acenent statute, the Job Training Partnership Act, 29 U S C

§§ 1501-1791 (1988), provides that pending proceedi ngs under CETA
are not affected. 29 U S.C § 1591(e).
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were not tinely filed. ¥ Gantee's Brief at 1-2. Section
676.91(f) provides that the ALJ's decision shall constitute final
action by the Secretary unless, within 30 days after receipt of
the decision a party has filed exceptions with the Secretary.
Because the regul ations do not specify what constitutes filing
with the Secretary, it is appropriate to |ook to the Federal
Rul es of Appellate Procedure for guidance. See United States
Department of Labor v. Utah Rural Dev. Corn., Case No. 83-CTA-
211, Sec. Ord., COct. 15, 1986, slip op. at I-2.

Rule 25(a) permts filing by nail, but states that "filing
[a notice of appeal] ¥ shall not be timely unless ... [it is]
recei ved ee. Wthin the tine fixed for filing, ..." See
Voael sans v. Patterson Dental Co., 904 F.2d 427, 430 (8th Cr.
1990) (Rules do not equate placing notice of appeal in mail wth
filing). Rule 26(a) states that, in conputing a period of tine,
the |ast day shall be included unless it is a Saturday, a Sunday,
or a legal holiday.

In the instant case, the G O received the aLy's D. and 0.
on April 24, 1987. Thirty days after that date was Sunday,
May 24, 1987. The next day was Menorial Day, a federal holiday,
so exceptions woul d have had to been filed on May 26, 1987.

Al though the G O 's exceptions were dated May 26, they were not

¥ The G O has not responded to this contention.

¥ Exceptions filed with the Secretary are the functional
equi val ent of a notice of appeal in the federal court system
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recei ved-by the Secretary until the afternoon of May 27, 1987,
and therefore were not tinely.

In the federal court system the time limt for filing a
noti ce of appeal is mandatory and jurisdictional. ¢ Al though it
is always within the discretion of an adm nistrative agency to
relax or nodify procedural rules when in a given case the ends of

justice require it, American Farm Llines v. Black Ball Freight

Serv., 397 U.S. 532, 539 (1970), that principle does not apply
where, as here, there is a jurisdictional problem 1d. at 537
In ny view, strict adherence to the requirenent that exceptions
be tinely filed is necessary to preserve the integrity of the
Secretarial review process and to provide certainty regarding
when the adm nistrative action is final.

Accordingly, the G QO 's exceptions are dism ssed as untinely
and the aLg's D. and 0. stands as the final action by the
Secretary. ¥ |In accordance with the D. and O, the grantee, The
Enpl oynent and Training Consortium is therefore ordered to pay
$1,971.02 to the Departnent of Labor. This paynent shall be from

non- Federal Funds. M | waukee Countv, Wsconsin v. Donovan, 771

¥ \Were there are unique or extraordinary circunstances, a party

may be granted leave to file an untinmely notice of appeal, see
Marsh v. Richardson, 873 F.2d 129, 130 (6th Cr. 1989), if the
court finds excusable neglect. The GO in this case did not
request leave to file the exceptions late. Had the G O done so,
excusabl e negl ect probably would not be established as it does
not include 1nadvertence or m stake of counsel, the likely
reasons for the GO 's failure to tinely file. See Al aska

Li mestone Corn. v. Hodel, 799 F.2d 1409, 1411 (9th G r. 1986).

¥ |In view of this disposition, it is not necessary to address
the issues raised by the grantee.




4
F.2d 983, 993 (7th Cr. 1985), cert. denied, 476 U S. 1140

(1986) .
SO ORDERED,

Secreta of Labor

Washi ngton, D.C.




Oftfice of Administrative Law Juadges
U.S. Department of Labor 211 Main Street

San Francisco. Califorma 94105

(415) 974-0514 Suite 600
FTS 8-454-0514

In the Matter of

U. S. DEPARTMENT OF LABOR CASE NO. 84-CTA-89
V.

THE EMPLOYMENT AND TRAI NI NG
CONSORTI UM

NOTI CE OF TRANSM TTAL

The above-entitled matter having been heard before the under-
siqgned Administrative Law Judge pursuant to § 676.90 of the Regula-

tions, a copy of the Decision and Order is hereby served on all
parties.

This deci sion becones the final decision of the Secretary of
Labor unless the Secretary nodifies or vacates the decision within
30 days after it is served [20 CF.R § 676.91(f)].

(Ll & L5l

EDWARD C. BURCH
Adm ni strative Law Judge

Dat ed: fiPR 2 2 1987
San Francisco, California

ECB:csw
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Before: EDWARD C. BURCH
Admi nistrative Law Judge

DECI SI ON AND ORDER

This matter arises under the Conprehensive Enploynent and
Training Act (CETA), 29 U S.C. §§801 et_seq. Following an
audit, a Gant Oficer of the U S Department of Labor
determ ned that certain CETA funds received by the Enpl oynent
and Training Consortium (ETC) had been msspent. At the tine
of hearing, four separate cost itens were still in dispute,
totalling $43,197.78.

1. Back pay in Nancy Light/Scott Wnslow Arbitration:

This issue arose fromthe follow ng situation. [n 1981,
budget cuts reduced ETC's CETA funds from $80,000 to $40, 000
(Transcript = T ~p. 20). This forced ETC to lay off some of
Its enpl oyees (TWp. 20). Among those laved off were Nancy
Light and Scott Wnslow (T p. 21). Al of ETC's enpl oyees
were covered under a union contract with Local 1652-M of the
Amrerican Federation of City and County Municipal Enployees
(AFCCME). Under the union contract, which was only in effect
for 3 months when the lay off occurred, a layed off enpl oyee
could " bunp" a less senior enployee in the sane job famly (T
. 25; CG1). Both Nancy Light and Scott Wnslow wanted to
exercise this "bunping" right; however, ETC, under section
14.4 of the union contract, refused to allow themto bunp the




only Asianfenale left on staff (T p. 28). Section 14.4
provi des:

An enpl oyee(s) possessing skills or
qualifications which are necessary for the
remai ni ng position(s) and which the nore

seni or enpl oyee(s) in the same classification
does not possess, may be ret-ained or recalled
by the Enployer regardl ess of seniority in
|1eu of retaining or recalling the moresenior

enpl oyee(s).

After ETC used this provision to prevent Light and W nsl ow
from bunping its only remaining Asian enpl oyee, both layed off
enpl oyees sought admi nistrative hearings (T pp. 29-30). After
ETC's Executive Director upheld its decision at a first
hearing, the enployees exercised their right under the union
contract to submt the matter to binding arbitration before an
arbitrator appointed by the Public Enployees Relation

Conmi ssion of the State of Washington (T p. 31). The
arbitrator found in favor of Light, specifically finding that
ETC's affirmative action plan contained no provisions
regarding its application to seniority and layoff rights, and
that the term "qualification" in section 14.4 did not include
the "circunstance of inheritance" (C2, pp. 8 & 9).

- As required by this decision, ETC reinstated Light and
paid her back wages (T ».s3. Since Wnslows case was
identical to Light's, ETC also rehired himand paid himhis
back wages, deC|din%_not to waste any legal funds in pursuing
his case through arbitration (Light's case happened to be
cal endared first) (T 34).

The back magescfaid to Light and Wnslow (totalling
$34,701.33) were paid out of CETA funds, and designated by ETC
asadm ni strative costs (T pp. 37-38). The Grant Oficer
argues that these funds are not allowable as adm nistrative
costs, and were therefore msspent.

20 CF. R §676.41-1(f) defines admnistrative costs as
foll ows:

f) Admnistrative costs shall consist of all

irect and indirect costs associated with the
managenent of the program . .Administrative
costs shall be limted to those necessary to
effectively operate the program

41 C.F.R 529.70-103 generally describes allowable costs
as follows:
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In determ ning all owabl e costs under a grant
or agreenent, the DOL agency shall use Federa
cost principles referenced In this section
which are applicable to the recipient's

or gani zati on; ...and shall- allow only those
costs permtted under the cost principles

whi ch are reasonabl e, allocable, necessary to
achi eve the approved program goal s, and

whi ch are in accordance with Agency policy
and terns of the grant or agreenent. ..

Neither 41 C. F.R Subpart 15.711, which lists a nunber of

al | owabl e costs aﬁplicable to CETA grants, nor 41 C F.R
Subpart 15. 713, Ich lists some unal | owahl e costs under CETA,
contain any reference to costs associated w th |abor

di sputes. However, 41 CF.R ¢£15.710 states, in part:

Failure to nention a particular item of cost
in the standards isnot intended to inply that
it is either allowable or unallowable; rather
determ nation of should be based on the
treatnent of standards provided for simlar or
related items of cost.

The arbitrator found that ETC had breached the terns of the
union contract with respect to Nancy Light. The Gant Oficer
has characterized this breach of contract as a "violation of
the private |aw and regul ati ons enbodied in [ETC's]) col |l ective
bar gai ni ng agreenentﬂ' Since costs resulting fromfailure to
conply with Federal, State and |ocal |aw and regulations are
SﬁeC|f|caIIy di sal | owed under 41 C. F.R 615.713-5, he argues,

t he back pay awards shoul d be considered the cost of a
violation of private law and simlarly disallowed.

| do not find this argument persuasive. Although it is
true that the arbitrator found ETC to be in breach of the
union contract, the dispute arose over a legitinate difference
of opinion in the interpretation of the |layoff provisions of
the contract. This kind of dispute is very different in
character froma failure to conply with existing |law or
regul ati ons.

poT

The question to be resolved is whether or,a grantee's
cost of defending its interpretation of a uni'on contract in a
| abor di spute constitutes a reasonable and necessary cost of
adm ni stering its CETA program As an enployer of union
enpl oyees under its CETA program it is reasonable to assune
that ETC would fromtine to tine be a party to a |abor dispute
under the union contract. Thus, | find that the cost of
resolving |abor disputes is "necessary to effectively operate




t he [cETA] progranf wthin the nmeaning of 20 C F. R
676.41-1(f). Further, | specifically find that ETC's position
with respect to the layoff provisions of the contract In

di spute here was a reasonable position to take, even though
the arbitrator ultimately disagreed with ETC's interpretation
of those provisions. | also find that, in view of the
arbitrator's decision with respect to Nancy Light, it was
reasonable for ETC to pay Wnslow s back pay w thout resorting
to litigation. Further, in refusing to allow Light and
Wnslow to bunp the only professional Asian female left inits
employ, ETC was attenpting to uphold its affirmative action
plan, which it believed it was required to do in order to
comply with CETA regul ations regarding affirmative action (T,

. 32; see 20 CF.R $676.52). The back pay awards thus
resulted from ETC's good faith attenpt to achieve CETA's
affirmative action goals. Hence, | find that those awards
were "necessary to achieve approved program goals" within the
meaning of 41 CF. R €£29.70-103.

_ Thus, | find that the back pay awards to Light and
Wnslow, totalling $34,701.33, are allowable as admnistrative
costs.

2. Charl es Benjamin Settl enent:

The parties stipulated to the facts regarding this issue

éT p. 48; see Hearing Brief of ETC, pp. 10-11). Charles

enjam n was an ETC enpl oyee who brought a series of nuisance
suits against ETC. The |last of these, alleging race
discrimnation, was heard by an arbitrator, who found no

evi dence of intentional discrimnation, but neverthel ess

awar ded Benjam n $1500 in danmages and $750 in attorney fees on
t he grounds that ETC had not followed its personnel manual.
ETC el ected to settle with Benjam n for $1000, rather than
appealing the arbitrator's award. The settlenent included a
conplete release fromBenjamn for the discrimnation claim
and all future clains (T p. 50).

Al t hough Benjamn's claimdid not arise froma union
contract dispute, like the Light/Winslow litigation this
matter is a type of |abor dispute, here a claimthat ETC had
engaged in racial discrimnation. Had this claimbeen
meritorious, its defense could not be allowed as an
adm ni strative cost which was "necessary to effectivel
operate the [CETA) programi under 20 C.F.R 676.41-1(f), since
racial discrimnation runs counter to the goals of the CETA

rogram However, the parties have stipulated that Benjamn
ad instituted nuisance suits, rather than any neritorious




claims. 1/ 2/ ETC was obliged to defend itself fromthese
claims, whether or not they had nmerit. | find that ETC's
action in obtaining Benjamn's rel ease of the racial
discrimnation claimas well as all future clains was a
reasonabl e attenpt to prevent the waste of CETA funds in the
defense of future frivolous clains. In that sense, | find
that the settlement of his claimwas necessary to effectively
operate ETC' s CETA program Thus, | find that this settlenent
is an allowable admnistrative cost.

3. Attornev fees paid to ETC s Counsel in the Light and
Beni am n_Cases.

ETC paid a total of $5,525.43 in attorney fees for the
resolution of the Light and Benjamin matters. The grant
officer argues that these fees are not allowable.

Under 41 C.F.R ¢&1-15.711-16, "the cost of |egal expenses
required in the admnistration of grant prograns is
al lowable." 3/ Since | have found that the Light/Wnslow back
pay awards and the Boniam n settlenent were allowable
adm ni strative costs, it necessarily follows that the |ega
fees incurred in the litigation of those matters are al so
al | owabl e.

4, New Careers:

New Careers was a subgrantee of ETC. Initially, it also
received funding from other sources: however, |ater ETC was
its only source of funding (T pp. 42-43). The organization
folded in 1982 (T p. 43). After the organization folded, ETC
di scovered that it had spent $3000 to do a feasibilitv study
for soliciting private noney (T &é 44). The $arties agr ee
that this noney wasm sspent by New Careers (T p. 46: see
Hearing Brief of ETC, p. 8).

ETC garni shed New Career's two bank accounts (contai ning
$394 and S634 respectively) in anattenpt to recover the noney

1/ Although the arbitrator found that ETC had failed to follow
its personnel manual, this finding has no effect in |ight of
the fact that the suit was ultimately settled.

2/ Marvin Gevstad, ETC s accountant, testified that
Benjamin's litigation and grievances had taken thousands of
hours in staff tinme and hundreds of hours in attorney tine.

3/ Some |egal expenses are specifically prohibited by
§1-15.711-16; however the |egal expensesat issue here do not
fall into those categories.




(ETC Hearing Brief p. 9). Since the organization was defunct
and had no other assets, ETC did not pursue further collection
efforts (ETC Hearing Brief, p.9).

ETC argues that since it pursued ever% avenue possible to
recover the misspent funds, it should not be held [iable for

t he bal ance remaining after its collection efforts (totalling
$1,971.02). As authoritv for this proposition, ETC cites
Quechan Indian Tribe v. U.s.D.0.L., 723 F.2d 733 (9th Gr.
1984), and Deparfnent of L[abor v. City of Portl|land, (ALJ)

87- CTA-107. However, these cases are distinguishable fromthe
case at bar. In Quechan, although the prime sponsor had
failed to conply W e reporting requirenments under CETA,

it had actually spent the funds on prograns for which they
were intended. The court remanded the case to the Secretary
to consider whether the Department of Labor should waive its
right to recoupnent. In City of Portland, funds had been

m sspent due to fraud on the part of a participant, not due to
any negligence or wongdoing on the part of either the prine
sponsor or its subrecipient. In contrast to these two cases,
the funds at issue here were clearly msspent due to the
wrongdoi ng of the subrecipient, New Careers.

A prinme sponsor is in a better ﬁosition to nmonitor the
actions of its subgrantees than is the Department of Labor.
Even though the ETC itself did not m sspend the funds at issue
here, it also did not take steps to insure that New Careers
was conmplying with CETA  As rvin Grevstad, ETC's
accountant, testified, New Careers' records were in
"tremendous disarray," and ETC had to hire a CPAfirmto
recreate them Further, as the Gant Oficer has pointed out,
nunerous cases have held the prime sponsor responsible when
its subgrantees have msspent funds. See, for exanple, Corn.

of KY, Dept. of Human Resources v. Donovan, 704 F.2d 288 (6t
Gr. 1985, MTwaukee County v. Pefers, 682 F.2d 609 (7th Gr.
1982), and other cases cited by the Gant Oficer in his

Menor andum of Points and Authorities, p. 4.

Accordingly, | find that ETCis |liable for reBaynent of
t he bal ance of the CETA funds which were m sspent by New
Careers, totalling s1,971.02.

ORDER

1. ETCis ordered to pay the Departnment of Labor
$1,971.02 in disallowd costs with respect to New Careers.




2. The Departnent of Labor is ordered to refund ETC for
any part of the funds herein allowed which ETC has paid to the

Departnment of Labor.

."“/'/,‘ . /— A
EDWARD C. BURCH

Adm ni strative Law Judge

’/
s ﬂblzﬂb—'€4

ECB:csw
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